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IN THE FEDERAL COURT OF AUSTRALIA

AUSTRALIAN CAPITAL TERRITCRY DISTRICT
RECISTRY

GENERAL DIVISION ACD 16 0f 2010

ON APPEAL FROM THE ADMINISTRATIVE APPEALS TRIBUNAL

BETWEEN: KAREN BROADHURST
Appeliant

AND: COMCARE
Respondent

JUDGE: BUCHANAN J

DATE OF ORPER: 22 SEPTEMBER 2010
WHERE MADE: SYDNEY

THE COURT ORDERS THAT:

1. The detision of the Administrative Appeals Tribunal is set aside and the matter is
remitted to it

2, Any application for costs is to be made within 14 days supported by short written
submissions. Any sesponse is 1o be made within a further 7 days.

Note: Settlement and enfry of orders is dealt with in Order 36 of the Federal Courl Rules.

Thetext of entered orders can be located using Federat Law Search on the Court’s website.



IN THE FEDERAL COURT OF AUSTRALLA

AUSTRALIAN CAPITAL TERRITORY DISTRICT
REGISTRY

GENERAL DIVISION ACD 16 of 2610

ON APPEAL FROM THE ADMINISTRATIVE APPEALS TRIBUNAL

BETWEEN: KAREN BROADHURST

Appeliant
AND: COMCARE

Respondent
JUDGE: BUCHANANJ
DATE: 22 SEPTEMBER 2010
PLACE: SYDNEY

REASONS FOR JUDGMENT
BUCHANAN J:
The present appeal
i This is a proceeding in the original jurisdiction of the Court pursuant to s 44 of the

Administraiive Appeats Tribunal Act 1975 (Cth) (“the AAT Act”) by virtue of which a party
to 3 proceeding before the Administrative Appeals Tribunal {“the AAT") may appeal to this
Court on a question of law from any decision of the AAT in that proceeding

2 The proceeding of the AAT which gives rise to the present appeal was an application
by Ms Broadhurst for review by the AAT of a decision by Corcare that-she was not eligible
for compensation under s 24 of the Safety Rehabilitation and Compensation Act 1988 {Cth)
{"“the SRC Act™ arising from an injury she suffered. The injury was the result of events

which ocourred on 12 April 2005.
The statutory scheme
3 Section 14([} of the SRC Act provides:

14{1) Subject to this Part, Comeare is liable to pay compensation in accordance
with this Act in respect of an injury suffered by an employee if the injury
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results in death, incapacity for work, ot impairment.

Section 24 of the SRC Act then provides as follows:

24(1)

€2)

(3

(4}

5y

{8)
(@

Where an injury to an employee results H.N% irapairment, Comeare
is liable to pay co sation 1o the employee in respect of the iojury.

For the purpose of determining whether dn impairment is permanent,

Coincare shall have regard to:

{a) the duration of the irpairment; -

(t the likelihood of improvement in the eniployee’s condition,

{c) whether the employee has undertaken all reasonable rehabilitative
treatment for the impairment; and

(d any other relevant matters.

Subject to this section, the amaoust of compensation wﬁu._.wz.m to the-employee
is such amouni, as is assessed by Comecare upder subsection {4}, being an
arount not exceeding the maximum amount ai the date of the assessment-

The amount assessed- by Comcare. shall be an amount that is the same
percenitage of the maximum amount as the percentage detenmined by
Comeare weder sehsection £5).

Comcare shall determine the degree of permanent impairment of the
employee resulting from an injury under the provisions of -the-approved

The dlegree of permanent impairment shall be expressed as a percentage.

Subject to_section 25, if:

(a) the émployee has a permanent irapairment other than-a heanng loss;
and

{b} Comcare delermines that the degree of permanent impairment is less
tha 10%;

an amount of compensation is not payable to the employee under this section.

(7A} Subject to section 23, it

(8}

(9

{(2) the employee has a permanent impairment that is a hearing loss; and

{b} Comcare. determines that the binaural hearing loss suffered by the
employee is less than 5%;

an amount of compensation is not payable (o the employee under this section.

Subsection {7} does not apply to any one or more of the [sllowing:

{a) the impairment constituted by the loss, or the loss of the use, of a.
finger;

{9 ihe impairment censtituted by the loss; or the loss of the use, of a toe]

(c} the impairment constituted by he loss of the sense of taste;

{d) the impaimment constituted by the foss of the sense of smell.

For the pusposes of this section, the maximum amount is $80,000.

The SRC Act defines “permanent” as tollows (in s 4):



-

permaneint INCans likely to comtinue indefinilely.

The SRC Act defines “impairment” 48 follows {also in'5 4%

impairment teans ihe Joss, the loss of the use, or the damage.of mal function, of any
ﬁ.ﬁ of the body or of any bodily system of function or part of such system or
funciion.

Section SA(1)(b) defines “injury” relevantly for present purposes as.
infury means:

ﬁE an injury: (other than a disease} suffered by an émployee, that is 2 pliysical or
‘mental injusy-erising out of, or in the course of, the employee’s employment;

Some. features of s 24-should be noted.. Section 24(1) imposes a liability on Comcare
to pay compensation in respect of an injury which results in a permanent impairment. That
Jiahility is subject to the operation of s 24(7) — namely, if Comeare determines that the degree
of permanent impairment is less than 10% an amount of compensation is not paysbie.
Comcare's determination, as décision maker, is to beé. carried out under s 24(3), {4), {5) and
(6). Those provisions interact. Under subs {3) Comcare is directed to pay the amount of
compensation assessed under subs {4). Under subs (4) that amount is to bear the same
percentage relationship to the maximum amount fixed in subs {9} as the perceniage
determined by Comeare under subs (5). The degrec of permanent impairment determined
under subs (3) is ta be determined under the provisions of the approved Guide. Under
subs (6) the degree of permanent impairment defermined by Corhcare in an individuat case is
to be expressed as & percentagie.

The background facis

Comecare has accepted a number of claims from Ms Broadhurst relating to different
periods of employment. Injuries which pre-dated the ene with which the present proceedings
ate concemned {which are of historical interest only) occwred on 18 November 1938 (low
back mn.mEH 18 February 1992 (left sacroiliac joint strain) and 20 June 1996 (facet joint
inflammation in the Jumbar spine). I'mention those earlier matters only fo emphasise that the
matier which the AAT was required to consider was ultimately independent of those earlier

incidents and Ms Broadhurst's latest claim for compensation was not affected by any earlier
claim.



(1]

11

12

13

_5-

The incident on 12 Aprit 2005 concerned an injury to Ms Broadhurst’s back but the
conseguence of the injury which was considered by Comcare, and by the AAT, was resulting
impairment in Ms Broadhurst’s jegs. There is an issue batween the parties whether the injary
suffercd was to her back or to both her back and her legs. That was not an issue before the
AAT where Ms Broadhurst’s case was advanced on the basis that the relevant injury was to
her back, resulting in art impairment io ber legs. The wider contention advanced on the
appeal will be mentioned again when @ satisfaciory cootext in which to appreciate its
significance has been established.

The AAT found that, as & resuit of the injury to her back on 12 April 20605, Ms
Broadhurst suffers a pérmanent impainmert 1o her legs. However, the AAT concluded that
the degree of permanent impainment suffered by Ms Broadhurst, as a result of the injury, was
less than 10% and fhot she was not entilled to' compensation. That conclusion was.
substantially dictated by the contents of, and instructions in, the approved Guide réferred to in
5 24(5) of the SRC Act.

The Comcare Guide

Section 28 of the SRC Act authorises Comeare to prepare. 2 document calted Guide to
the Assessment of the Degree of Permanent Impairment (“the Comcare Guide”™) setting out
criteria by reference to which the degree of any permanent impairment of an employee
resuiting from an injury shall be determined. The Comcare Guide must be approved by the
relevant Minister and is a disallowable legislative instrument. Section 28(4) of the SRC Act
makes the Comeare Guide binding on primary decision makers (including Comcare itself)
and on the AAT,

The current version of the Comeare Guide (the Second edition) is dated 2005 and
came into eftect for claims received after 28 February 2006. Ms Broadhurst’s claim was
made on 29 September 2006 and the Second Edition of the Comcare Guide therefore applied
to the assessment of her claim for compensation, The Comeare Guide identifies diagnostic
and functional characteristics of 2 wide variety of disabilities, conditions and diseases and
assigns a percentage degree of “whole person impairment™ at increasing levels of severity,
often (but not only)-in 5% bands.
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From time to time there has been criticism of the extent to which the Comcare Guide
has been or is faithful to the legislative Jirectives in the SRC Act governing its preparation
and content (see e.g. Comcare v Tiesay (1092) 38 FCR 181; Comcare v Keav {1087} 26 AAR
124: Whiitaker v Comcare (1998) 86 FCR 532 at 544-345 (“Whittaker™), Canute v Comcare
(2006) 226 CLR 535 ("Canute ").. Parker v Military Rehabifitation and Compensation
Commission {2007} FCA 1161; and Fellowes v Military Rehabilitation and Compensation
Commission (2009) 240 CLR 28 {"Fellowes "))

In particular, instructions in the Comeare Guide concerning use of the notion of whole
person impairment have been chaltenged. The High Court made it clear in Canite that the
impairiaent which is to be assessed under s 24 is an-individual “impaigment” in the sense
defined in s 4 — naméely, one concerning a part of the hody or a bodily system or function.
Section 24(5) refers to “the degree of permanent impairment of the employee™. It has been
made clear that the reference 1o “impairment” in s 24(3) is to the same “impairment” referred
to in s 24{1) — i.e. impairntent in the defined sense, assessed individually., The High Court
then made clear in Feflowes that, in the case of each individual assessment under 5 24, any
reference in the Comeare Guide to “whole person impairment” may only be used to make an
asssssment, in respect of individual injuries, of how the pafticular impairment would reduce

the functional capacities of a normal healthy person.

Regrettably, the Comcare Guide has usually not been amended in response to any
judicial finding of deficiency or lack of fidelity to the SRC Act. Resolution of any
inconsistencies between the provisions of the Comeare Guide and the requirements of the
SRC Act therefore has ta be accomplished by recognising that the Comcare Guide cannot
atter the requirements ot operation of the SRC Act. [t must, if it is possible to do 50, be given.
a construction that is consistent with a proper construction of the SRC Act. If that is not
possible it must, 1o the exlent necessary, be treated as unauthorised.

It is important to emphasise, therefore, that the obligations on Comcare under s 24 of
the SRC Act are independent of the functions given to it under 5 28 of the SRC Act. Under s
24 Comcare is a primary decision maker with respect to the assessment of individual claims
for compensation antd is bound to apply the provisions of 524 consistently with a proper view
of the requirements of the SRC Act, If there is a conflict between the SRC Act and the

provisions of the Comicare Guide, Comcare’s obligation as a decision maker is io give
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primacy to the requirements of the SRC Act, despite s 28(4). The same obligation applies 0
the AAT.

18 Certain “Principles of Assessment” are set out in Part 1 of the Comeare Guide. They
include:

Fach table in Part 1, Division | eontains impairment values expressed as percertages.
Where a tabie is applicable in respect of 2 particolar impairment, ﬁ._ﬁ.‘n.‘ 15 0o
discretion to choose an impairment value not specified in that nwvw For
exampie, where 10% and 20% are the mmmnmm& values, there is no discretion 10
determine the degree of impairment as 1 5%.

{Emphasis added)
19. This instruction has parficuiar relevance to the present matter.
20 Table 0.7 deals with “Lower Extremity Function”™. The toltowing directions are given

in the Guide in connection with the use of Table 9.7:

Table 9.7 (see following page) should only be used to assess impaitment from
objectively identified orthopaedic or neurological conditions arising in and affecting
the Jower extremities. 1t may not be used to assess impairment from conditions
manifesting’ principally as pain with no clinically demonstrable lower cxlremity
pathology.

Table 9.7 may be used 10 assess lower extremity impairment arising as a fesult of
spinat cord damage. Observe the special procedure set oit in the introduction to Part
IH of this Chapter. IHowever, Table 9.7 is not to be used to assess lower extremity
jtpairment arising as a result of nerve Toot compression, or other newrological
sequelac of other spinal condilions. These should be assessed under:

. Tabie 9.6.1, Table 9.6.2a or Table 9.6.2b {tables dealing with Spinal Nerve
Root Impsitmenis @nd Peripheral Neirve Injuries Affecting the Lower
Extremities, sec pages 82-83}.or

» ‘Table 9.15: Cervical Spine (see page 114}); or

r Table 9.16: Thoracic Spine {see page 115); or

* Table $.17: Lumbar Spine (sec page 116).

{Emphasis in original}

21 The eftect of these directions, on their face, was to exciude consideration of Ms
Broadhurst's circumstances under Table 9.7. The impaitment in her legs arises as

neutological sequelae of an injury to her lumbar spine. The impairment manifests principaity
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Table 9.17, which is referred to
source of goidance for neurological sequelae of lumbar spin
impairment arising from tumbar spine injuries, including impairment of the legs. The first

{hree values which appear in Table 9.17 are accompanied by

hereunder;
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the descriptions set

as pain with no clinically demonstrable lower extremity pathology and not from an

objectively identified orthopaedic or neurological condition.

in the notes accompanying Table 9.7 as a possible
e conditions, deals with

out

R SR
o B e IO
5 W, NN A

nyl

E&d

" No mmmu."wwﬁa.n_mmn& mﬂ_ﬂ_mnm,mu_ no-ohserved muscle- guarding or spasm, 1

~ | documented nenrological irmpairment, o documented alternation in

.  simctural integrity, and no other indication of impairment relfated io injury

or iness;

@ |ar

m, ‘ 1 No fracturcs.

@ ot

Y Clinical history and examination findiogs compaiible ﬂmE a specific injury.

7 _| Findings may include: signilicant muscle guarding or spasm; asymmetric
&5 @ loss of range of motion; or nonverifiabie radicular complaints, defined as
% T e | complaints of radicular pain without chjective findings.

. | No alteration of the struciural integrity and no significant radiculopathy;

#| Prior clinically significant radiculopathy and radiologically demonstrated

4 disc- herniation, consisient with the radiculopathy; but radiculepathy no

longer present following conservative treatment;
or

» Compression fracture of one veriebral body of tess than 25%;
+ Posterior element Facture withbut dislocation (not developmental

‘. a spondylolysis) that has healed without alteration of motion segment

integrity; ‘
* Spinous or transverse process fracture with displacement without a
vertebral body fracture, with no disruption of the spinal canal.

%%, | Significan: sighs of radiculopathy, such as dermatomal pain andor in a

2 dermatomal distribution, sensory loss, alteration of relevam reflex(es), loss

. of muscle strength or measured unilateral atrophy above or below the knee
L compared to measurements on the contralateral side at the same Jocation
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25

36

= - ] {may be verified by electrodiagnostic findings);

e ) History of & herniated dise al the level and on the side consisient With

objective eliitical findings, associaied with radiculopathy, of employees

T " | who have had suigery for radiculopatbyy but are now asymptomatic;

ihoot Fractures: ) )

o 5% |+ Compression sracture of one vertebral body of 25% to 50% - healed

: -4 without alieration of structural integrity; ]

]+ Posterior element fractuire with displacernent distupting the spinal canal

| -healed without alteration of structural ntegrity,

(WPI denotes whole person impairment)

Table 9.17 applied, by its terms, io Ms Broadhurst’s impairment. A majority of the
medicat practitioness who assessed her injury and impairment against the criteria listed in
Teble 9.17 concluded that the appropriate value assigned by the table to her circumstances
was 8% WPI.

One issue which. required determiination by the AAT was whether the exclusions
accompanying Table 9.7 should be regarded as ineffective. If Tabie 9.7 applied fo the
assessment of Ms Broadhurst’s impairment to her legs it was probable that it would yield 2
more favourabie result than an assessment under Table 9.17

The AAT Decision

The decision of the AAT was given on 9 April 2010. The AAT decision set out the
applicable statutory scheme and then the background events preceding and connected with
the incident which occurred on 12 April 2005, The AAT described the consequence for Ms.
Broadhurst of the impairment resulting from the injury she suffered in 2005. The AAT went
to some trouble to summarise the agreed medical evidence resulting from reports from a

mumber of doctors. [# is not necessary, for the purpose of the present appeal, fo repeat that
summary,

The first question whick required resolution was whether Ms Broadhurst had

recovered from the incident which occurred on 12 Apnl 2005 and whether her current
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symptomaiclogy was “due fo the underiying degenerative and arthritic disease in her lumbar
spine”. The AAT noted that wit was conceded by both parties that Ms Broadhurst sutfered an

‘injury’ to her back on 12 April 2005 and that her leg condition, which is the subject of this

¢luim, is secondary to, or a sequela of, that incident iri conjunction with her previous back

injuries™. After discussing how particular medical evidence was relevant to an assessment of
this question the AAT concluded that the “evidence establishes to the Tribunal’s satistaction
that it was the aggravation of her spinal conditions, principally due to the work-related
incident on 12 April 2005, which caused Ms Broadhurit's leg condition t© become
symptomatic”. The AAT found that her condition was permanent within the meaning of

5 24(2) of the SRC Act. These findings satistied the requirements of s 24(1) of the SRC Act

with the result that Ms Broadhurst would be entitled to compensation unless the degree of her
permanent impairment was less than 10%.

The AAT then tarned to the question of whether any table in the Comeare Guide was
relevant to the assessment. of the degree of Ms Broadhurst’s impatrnient and, if more than
i, which was the relevant one. it-accepted that swhere two Tables are both applicabie, the
decision-maker must assess the degree of permanent impairment under the Table which
yields the most favourable resuli to the employee” (referring fo Whittaker). The AAT found
that Table 9.7 did not apply because no “ohjectively identified orthopaedic or neurclogical
condition” was present in Ms Broadhurst’s legs. The AAT exciuded from consideration, for,
reasons which it gave, some other tabies and then turned its attention to Table 917, It noted
the strueture of the Table which 1 have catlier set out ‘and made the following comment {at
[84])

The Ttibunal notes that it is unfortunate that this disjunction besween bands of

percentages has been inserted info the Guide and expresses the hope that in the

forthcoming republication of the Guide, this issue will be addressed to avoid ihe
obvious problems of assessment it Has created for medical experts and others.

The AAT then noted that a rating under Table 9.17 was appropriate because the
descriptors assigned corresponded to Ms Broadhurst's circumstances.

The AAT accepted the views of a majority of medical practitioners who fnade an
assessment in accordance with Table 9.17 that the degree of Ms Broadhurst’s whole person
impairment was 8%, rather than 13% (there was one medical practitioner who assessed Ms
Broadhurst at 13%). The fact that Ms Broadhurse’s fevel of impairment was asscssed at 8%
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was significant because under s 24(7) of the SRC Act aJevel of impairment of at least 10% is
required before compensation is. payable for -an impairment -of the kind suffered by Ms
Broadhurst.

The consequence of the AAT’s findings was that Ms Broadhusst was not entitled to

compensation under the SRC Act. Comcare’s decision to refuse compensation was affirmed,

Grounds of Appeal

It is not necessary to set out ail the grounds of appeal. Many contained introductory
ctatements. Some were intended to suggest that the AAT had given inadequate reasons for its
decision, a contention to which 1 will return in due course. Ms Broadhurst aiso contended
that it was not open to Conicare, when it prepared the Comcare Guide to render “non-
compensahle” those categories of impairment which arose from functional consequences

without specific diagnostic support.

The grounds of appeal which I have found to be ultirnately significant may be distilled
as follows {using the actual language of the grounds of appeal):

{e}  ...it was not a valid exercise of the power conferred in sections 24 and 28 for
the respondent (o drafl the Guide or any tables in the (Goide in a manner that:

iii. Makes it impossible to detsrmine whether an applicant attains. the
statutory threshold of 10% per section 24(7) of ihe Act in relation fo
an impairment via the device of drafling a table in terms of 8% and
13% gradations leaving ne ineans to determine Whether the
impairment does or does not attain the level of 10%.

iv. Purports Lo increase the minimum compensable impairment from the
statutory 10% threshold to a higher level via the device of drafiing a
able in the Guide in terms of 8% and 13% gradations with the
consequence thal the minimum compensable percentage for an
impairment governed by that table is thereby increased to 13%
insofar as %% is below the compensable threshold.

In written submissions fifed before the hearing of the appeal Ms Broadhurst’s legal
representatives also advanced a more gerieral attack on the use in the Comcare Guide of the

notion of “whole person impairment”. No objection was taken to that issue being raised,
either in written submissions filed by the respondent of at the hearing of the appeal.
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Tt is the two suggested arcas of invalidity (use of the notion of whole persen
impaiment dnd failure to provide a means of assessing 10% impairment) which, in my view,

Faise the roost substantial issues for comsideration on the appeal

Submissions made on the Appeal

In the submissions made on behaif of Ms Broadhurst there was a general attack made
upon the Comeare Guide. Arguments were advanced to the effect that the Guide failed to
comply with the requirements of the SRC Act in varions respects. Many of the attacks made
had no significance for an assessment of Ms Broadhurst’s circumstances and L do not think it
appropriste to' deal with them. However some.of the challenges were focussed upon matters
which requite some consideration. For example; it was contended in the written subimissions
in chief for Ms Broadhurst that the Comcare Guide was required;

24, {b) ...toassess degree of impairments in respect of the separate parts of the

body or bodily systems-and not just a whole person assessment,
and:

25. W is-not open to the authors of the Guide to particularly:

() provide a methodology that does not permit the ascertainment of
whethér a particular category of impairments does or does not reach.
the 10% minimun fhreshiold and in lien of thereof subsiitute a new a
[sic] higher threshold of 13% in lieu of the 10% fixed in section 24:

{(g) draft the Guide in a manner that pravides only alternatives of 8% or
13% for catégories of impsirments with the conscquence that an
impuairment found to satisfy the 8% but not the 13% is assumed not to
satisfy the minimum 10% thréshold of section 24 because the Guide
has failed to addvess relevant criteria for the 10% level. Meeting %
but not reaching 13% says nothing about whether the imipairment
would or would not have reached 10%.

So far as the use of particular tables in the Guide was concerned it was argued on Ms
Broadhurst's behalf that Table 9.17 of the Comcare Guide infringed a suggested requirement
that the Comeare Guide provide, in every case, 8 method of assessing functionally based
impairment (as well as diagnostically based methiods) and that Table 9.7, being closest to Ms
Broadhurst’s cifcumstances, shonld have been used by the AAT with 2 national amendment
eliminating those matters which renderéd it, ini terms, inapplicable.
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In the writen submissions, the complaint about the way the Comcare Guide dealt
with, and assessed, functionally based impairment was developed by first drawing aitention
to the fact that the definition of “)mpaimment” in s 4 of the SRC Act identified both
“functional” and “diagnostic® consequences of an injury. Then it was contended that it is not
open, under the SRC Act, consistently with the definition of impairment to:

35. (b} provide onlya means of assessing diagnostically based impairments {the

second limb of the definition of Tmpaitment} and to ignore the assessment of
functionally based impairmestts (the first limby);

(¢} drafl the Guide in a mammer that relegate all functionally based
ithpairment to less than 10% itrespective of the actual degree of impadrment;

Tt was submitted that the AAT had failed to address arguments of this kind and that it
hai failed to disclose reasons why the arguments were not-acceptable.

‘The written submissions in reply for Ms Broadhurst further developed the suggestion
that use of a “whole person” approach in the Comcare Guide was inconsistent with the SRC
Act, as well as the contention that use of 8% and 13% values in Table 9.17 prevented an
assessment of whether Ms Broadhutst suffered from less than 10% impairment of her legs.

Assessment of functionally based impairment

In order to have a practical consequence for her own circumstances it was necessary
for Ms Broadhusst to convert her complaint about how the Comcare Guide treats impairment
which has little or no diagnostic support inlo a contention about how the Comcare Guide
shouid be consirued and applied. She did this by arguing that Table 9.17 wrongly devalued
only functional impairment and that Table 9.7 wrongly excluded functional impairment
tesulting from limitations arising from pain.

These contentions face immediate and subsequent obstacles which are fatal to them.
First, as | will discuss further. there is no warrant for refusing to apply each Table in
accordance with the instructions which accompany it. The present is not a case where
identified instructions or directions arc directly inconsistent with the SRC Act, or the Table
jtself, and must as a matter of construction be ignored (cf. for example, Whittaker).
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42 Secondly, the weight to be attributed to the significance of particular manifestations
of an impeirment, or of diagnostic indicia in relation to it, is a matter for judgment. The
Comcare Guide is to be prepared having regard to medical opinion. Section 28 of the SRC
Act provides:

28(1) Comeare may, from time to time, prepare a wtitten document, to be called
the “Guide fo the Assessment of the Degrec of Permanent Impairment”,
setting out:

(a) criteria by reference 10 which the depree of the permanent
impairment of an employee resulting from an injury shall he
determiined;

by crilerid by reference to which the degree of non-economic loss
guflered by an employee as a result of an injury or impairment shall
‘be determined; and

{cy melhods by which the degree of permanent impairment and the

" degree of non-economic loss, as détermined under those criteria,
shall be expressed as & perceinage.

(6 In preparing criteria. for the purposes. of paragraphs {1}a) and (b}, or in
varying those criteris, Comcare shall have regard to medical opinion
conceming the nature and effect {inclading possible effect) of the jury and
the extent (if any) to which impairment resufting from the injury, or non-
econctnic loss resuking from the injury or impainment, may reasonably be
capable of being reduced ar removed.

43 The complaints made about the assessment of functionally based impaitment . are
complaints about the medical judgments used in the preparation of the Comeare Guide. They
do not, in my view, give rise to any question of inconsistency with the SRC Act and should
not be accepted.

Which Table applies?

44 The appeliant argued that Table 9.17 deals only with injuries to the lumbar spine
whereas it is Table 9.7 that does {or should} dea} with injuries to the legs. It was in
connection with the second part of this proposition that the appellant desired fo attribute to
the incident on 12 April 2005 & resulting injury (as well as impairment} to Ms Broadhurst’s
tegs and not just her back. T do not accept either element of the ?._.._ucmmm.ou.

45 Although it was argued on the present appeal that, as a result of the incident on 12
April 2005, Ms Broadhurst has an injury to her back and to her legs that contention was not
advanced to the AAT. On the contrary, before the AAT it was contended only that she
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suffered an injury to her back which resuited in.an impairment to her legs; The contention
that was advanced in the present appeal was in support of the proposition that Table 9.7
{which deals with “Lower Extremity Fupction™) should be treated as applicable to her
qotwithstanding that her circumstances are explicitly excluded. There is no warrant for
taking such an approach. 1f Ms Broadhurst’s circumstances- fall within the operation of a
table in the Comcare Guide they should be assessed in accordanee with that table. If they do
not, the Comcare Guide directs (under the “Principles of Assessment”) that they be assessed
in accordance with the American Medical Association’s Guides to the Evaluation of
Permanent Impairment (“the Amencan Guide™ current at the time of assessment. T shall

return to this direction in another connection latet.

I am satisfied that the attempted recharacterisation of the “injury” suffered by Ms
Broadhurst could not have the effect claimed about the apptication of the tables in the
Comcare Guide. Regardless of how'Ms Broadhurst’s injury is characterised Table 9.7 did not
apply to the assessment of an impairment arising from #t. The application of Table 9.7 was
expressly excluded. Thers wids no basis for treating the table as applying {o something that it
docs not. Equally, Table 9.17 did apply-in its terms to the assessroent of her impairment,
whether or not Ms Breadhurst’s injury is characterised as an injury to her back or to both her
back and her legs.

Subject to the matters which follow, insofer as the AAT concluded that Table 9.17,
and not Table 9.7, should be applied, there was no error i that approach.

The notion of whole person impairment

Pari of the system established by the Comcate Guide for dealing with multiple
injuries, and a single injury resulting in ultiple losses of function, involves aggregating
assigried percentage values for whole person impairment and using a “Combined Values
Chart” to obtain a Jesser value for “overalf impairment” than a simple addition of the two {or
more} impairment values would provide. Those aspects, in particular, of the Guide are now
unreliable as a result of successfill challenges to that approach, However, 1o date, the use of
the notion of whole person impairment as a means of assigning a final value to an
individually assessed impairment has survived. The present proceedings involve, in part, a
direct challenge to the use of “whole persen impairment” as a measure of compensation for

an impairment which warrants compensation under the SRC Act.
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In Camue and Felfowes the High Court decided that the SRC Act required the
individual assessment of each permanent impairment and did not permit any such assessment
to be reduced by reterence to the occurrence or existence of another impairment, whether
resulting from the same injury or earlier occurring. In Canute the High Court emphasised {at
[15]) the centrality of “an injury” to the scheme upon which Comcare’s liability to
compensate depends. More recently, in Fellowes the High Court gave a confined meaning to
staternents in the Comicare Guide supgesting that it was permissible io reduce the assessment
of impairment resulting from an injury if it did not result in an increase in whole person

impairment of the employee.

‘One question in the present case is whether the use by Comcare of the notion of whole

person impairment in-the Comcare Guide is permiitted by the SRC Act at all or whether it is

contrary to the SRC Act. Neither Canute nor Fellowes required 2 determination of that issue.

in Cahute it was sufficient to decide that the Combined Values Table in the Comcears Guide
could not operate to reduce an appropriate level of compensation assessed by reference to
individual injuries. In Fellowes it was enough to reject the confention that an overall increase
in whole person impairment was required before a subsequent njury warranied
compensation. The High Cowt did not say in either Canute or Fellowes that it was not
permissible to ulfimately-assess a measure of compensation for each impairment by reference
to an assessment of the degree of whole person impairment represenied by an individual

impairment.

There are reasons to think that the SRC Act contemplates, or at least permits, such an
approach. First, both s 24(5) and s 28(1)a) refer to “the degree of permanent impairment of
funithe] employee” (my emphasis). it is now clear that what must be assessed is at
individual impairment but there secrns no reascn why that assessment may not be expressed
in terms of whole person impairment. Secondly, such an approach is the ondy way to avoid
anomalous results. Section 24, of the SRC Act requires the degree of each impairment to be
expressed as a percentage and for compensation to be calculated by applying that percentage
to the “maximum amount” (which is specified in s 249 - $80,000). If it was not possible to

convert degrees of individual impairments into degrees of whole person impairment for this

purpose the result would be that compensation for the least disabling impairment {in the

defined sense} would be required to be the same as compensation for the mest disabling
impairment. Such a result would be inequitable and appears unintended.
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1 am satisfied, therefore, that neither Canute nor Fellowes requires a conclusion that
the notion of whole person impairment may not be used to express a degree of individual
impairment of an employee provided each impairment is, as required by Canufe and

Fellowes, assessed individually and without reduction.

It follows that the challenge to the use of whole person impairment vatues generally in
the Comcare Guide which was advanced in the submissions made on behalf of Ms
Broadhurst should be rejected.

Table 9.17

Integral to the scheme established by s 24 of the SRC Act, it appears to me, is the
notion that an employee is entitled to compensation {and Comcare is liable to pay such
compensation} unless Comecare {or another decision maker) determines (and is able to
determine) that the degree of permanent impairment resuiting from a particular injury is less
than 10%.

Table 9.17 does not permit attention to be given directly to that issue. The result of
the stated values set out in Table 9.17, and the instruction in Item 7 of the Principles of
Assessment not to depart from assigned values given in tables, has the consequence that Ms
Broadhurst was determined to have a degree of permanent impairment less than 10% because
it was not assessed at 13% or higher. The arrangement in Table 9.17 appears to me to
frustrate the operation of the statutory scheme which guarantees Ms Broadhurst
compensation unless Comcare {as decision maker) determines that the degree of permanent
impairment is less than 10%. Comcare has not done that, and nor did the AAT. In the
inevitable continvum of functional impairment between the descriptions assigned to 8% and
13% by Table 9.17, if Ms Broadhurst was not impaired E.m_&mm_w by 8% then she may, even if
not 13% impaired, have been 10%, 11% or 12% impaired (objectively speaking) rather than
9% impaired.

In my view the statutory instruction in s 24 of the SRC Act that Ms Broadhurst be
compensated unless her degree of impairment is less than 10% cannot be defeated by the
adoption of an administrative procedure in the Comcare Guide which denies the material
which is necessary to assign {or not assign) a 10% value for impairment and instructs that an

impairment is 8% if it is not 13%.
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What is the consequence of the tension | have identified between the provisions of the
Comcare Guide and the basic requirement that compensation for a permanent impairment is
only denied where the degree of permanent impairment is assessed by the decision maker as
less than 10%? How is that inconsistency to be resolved?

I do not think that it is inconsistent with the requirements in s 28 of the SRC Act
stating how the Comcare Guide is to be prepared that the Comcare Guide assigns values to
degrees of permanent impairment in clearly identified bands or that it directs, for the purpose
of assessing levels of compensation, that there is no discretion to assign a value which is not
thereby identified. The difficulty 1 have identified does not concern the measure of
assessment. It arises in connection with identification {or denial) of a guaranteed statutory
entitlement. There are three possible approaches to the resolution of this second, and
confined, difficulty. One approach would be to treat Table 9.17 as invalid. Such an approach
would exceed the dimensions of the problem. Another approach would be to treat the
instruction in item 7 of the “Principles of Assessmeni” as invalid insofar as it prohibited
determination of the specific question whether Ms Broadhurst’s impairment was (or was not}
less than a precise value of 10%. A third option would be to treat Table 9.17 as not
applicable to the resolution of that specific question.

Neither the second nor third option are entirely satisfactory but in my view the third
option preserves, so far as it can be done, the operation and content of the Comcare Guide
while still addressing the requirements of s 24 of the SRC Act. The Comcare Guide makes
provision for the resclution of assessments that cannot be made under the Comecare Guide.
Item 12 of the “Principles of Assessment” provides (subject to exceptions not here relevant):

In the event that an employee’s impairment is of a kind that cannot be assessed in

accordance with the provisions of Part 1 of this Guide, the assessment is to be made

under the edition of the American Medical Association’s Guides fo the Evaluation of
Permanent Impairment current at the time of assessment.

Any reference in this Guide to the American Medical Association’s Guides to the
Evaluation of Permanent fmpairment is a reference to the edition current at the time
of assessment, unless there is reference to a specific edition.

The current edition of the American Guide is the sixth edition. [ shall retumn to it
shortly. Under the fifth edition of the American Guide a determination whether Ms
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Broadhurst is entitted to some level of compensation would have been straightforward and
would have enabled satisfaction of the requirement I have identified for a relizble distinction

between a level of 10% impairment and less than 10% impairment.

Table 15.3 of the fifth edition of the American Guide set out “Criteria for Rating
Impairment Due to Lumbar Spine Infury”. The descriptors of matters which fall within the
ranges there identified, of 5-8% impairment of the whole person and 10-13% impairment of
the whole person correspond without relevant difference to the descriptors of such matters in
Table 9.17 which are applied to the values of 8% and 13% respectively. Like Table 9.17, the
descriptions in the fifth edition of the American Guide clearly encompassed impairment of
the lower limbs. H the AAT was required to assess Ms Broadhurst’s circumstances, using the
medical evidence which was before it, by reference to the fifth edition of the American Guide
rather than the Comcare Guide then it would inevitably determine thai Ms Broadhurst did not
fall within the 10-13% range. In other words, it would determine necessarily that her degree
of permanent impairment was less than 10%. In those circumstances it would be bound to

affirm Comecare’s decision as it earlier did.

However, it is not the fifth edition of the American Guide which must {or may) be
used to make this assessment. The Comcare Guide requires the current edition to be used.
The position under the sixth edition of the American Guide is less straightforward. There is
no longer to be found the same level of correspondence that previously existed, for example,
between the descriptors in Table 9.17 of the Comcare Guide and those in Table 15.3 of the
fifth edition of the American Guide. It also seems likely that the American Guide would be
found in some cases to contain instructions or methods of calculation which infringed the
requirements expressed in Canute and Fellowes, although that does not present a problem in

Ms Broadhurst’s case,

My own examination of the sixth edition of the American Guide suggests that
probably the relevant table to be used to assess Ms Broadhurst’s circumstances in order to
decide the specific question of whether her impairment should be judged to be less than 10%
for the purpose of 5 24{7) of the SRC Act is Table 17.4 “Lumbar Spine Regiona! Grid: Spine
Impairments”. It appears to me that use of that table would confirm that, under the sixth
edition of the American Guide also, Ms Broadhurst would necessarily fall into a class of

impairments from 1 — 9% and not the class of 10 — 14% or higher.
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However, that is not a matier about which I have heard argument and 1 may be wrong,
It is apparent that changes have been made in the methodelogy employed in the latest edition
of the American Guide which I might not fully appreciate as a result of my own study of it.
The appropriate course, therefore, is to permit the AAT to give attention to that issue with the
benefit of further argument. The AAT has medical evidence which may permit it to decide
whether the degree of Ms Broadhurst’s pemmanent impairment of her legs is less than 10% in
accordance with the sixth edition of the American Guide. If the evidence is insufficient the
AAT has adequate power to permit or require such evidence to be obtained, if it decides that
the appropriate course is for it to make the assessment itself, rather than remitting that
question for the attention of Comcare. The AAT possesses a power to remit a matter during
proceedings before it (see s 42D of the AAT Act) or as a conseguence of setting aside a
decision under review (see s 43{1) of the AAT Act}. Consideration of those possible courses
of action would be a matter for the AAT.

Failure to give adequate reasons

In my view there is no substance in the suggestion that the AAT failed to address the
matters which required its attenfion, or failed to provide reasons adequate to explain its
conclusions. Some contested matters were resolved in favour of Ms Broadhurst. The matters
which were not, as the case was argued before the AAT, concerned whether Table 9.7 was
applicable to her circumstances and whether Table 9.17 was “uftra vires” in its assignment of
values of 8% and 13% (but not 10%) of whole person impairment. The general challenge to
the use of values for whole person impairment, which I have in any event rejected, was not
relied upon before the AAT.

The AAT gave adequate reasons for its conclusion that Table 9.7 did not apply to Ms
Broadhurst’s circumstances. [ agree with its conclusion. There remains no issue to be
addressed by the AAT concerning Table 9.7.

The AAT did not accept that Table 9.17 was inapplicable to a decision whether Ms
Breadhurst suffered less than a 10% impairment in connection with the use of her legs. 1
have disagreed with it about this issue and that will lead to further consideration of that issue.



65

it

n

.01 -

However, subject fo that issue being further consideted, there does not remain any
matter which requires fusther explanation or furthier attention by the AAT which would, on

that account, Tequire that the matter be remitted (o it.

Conclusion

The decision of the AAT will be set aside. The case will be remiited to the AAT to
decide, in accordance with the sixth edition of the Amezican Guide if possible, but otherwise
as the AAT determines, whether the degree of Ms Broadhurst's permanent impainment is Jess
than 10% under s 24(7) of the SRC At o, altemnatively 10% or more. In that assessment,
Table 9.17 of the Comeare Guide is 0 be treated as inapplicable:

Costs

Ms Broadhurst’s motice of appeal formally sought an order for cosis but no
submissions were addressed by either party to that issue, gither in writing or orally. If an
order for costs is songht, Ms Broadhurst is to provide short written submissions. in support of
any such application within 14 days and Comecare, if it-opposes the -order sought, is to
respond within a further 7 days.

Unless a party expressly tequests a hearing, 2 decision wiil be made on costs without
a further oral hearing.

I certify that the preceding seventy-
one (71} numbered paragraphs are a
true copy of the Reasons for
Judgment herein of the Honoutable
Justice Buchanan,
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