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I am a lawyer who specialises in obtaining compensation for people, most of whom were injured by someone else’s negligent action.   I’ve been a specialist in this field for about 10 years and I’ve forgotten most of the other law I used to practise. I’m telling you this, so that you know what my biases are likely to be and where my self-interest lies.   
We only know what we know, but it is the job of the decision makers to put all those individual opinions together and come up with an answer that is right for the whole situation.

I think it is also our responsibility, that is, the responsibility of us opinionated people, and despite our biases, to attempt to think objectively and to act with enlightened self interest. 
 I understand that this situation, the need for adequate care to be provided, desperately needs to be addressed and soon.

The question is how?

We don’t know yet what a national disability insurance scheme would look like.  Today we are asking the question: what should be the relationship between the new scheme and existing compensation schemes?  Perhaps answering that question will help us to see what the new scheme should look like.

We are looking at the question today from the point of view only of those who are or would be eligible for compensation under one of the existing schemes.

I am going to assume for today that a new scheme will be national in its application, will apply only to those who have severe or profound disability and that it will be a ‘no fault’ scheme.  I am going to assume that it will be reasonably well funded by whatever means and that it will provide care early in the course of the disability and will be ongoing, so long as there is need.  I will look briefly later at a couple of those assumptions.
The first thing to note is that the new scheme will not apply to everyone who is currently eligible under the compensation schemes.  It will apply to those with severe or profound disability; it will need a definition of that and a process for determining who fits the definition and who doesn’t.
Leaving that aside, the question is, what are the opportunities and benefits for someone who is eligible for both schemes?

Possible benefits are: 

1. Early treatment and care, without the necessity to prove fault

2.  Less expensive administration or legal expenses

3. More likely rehabilitation and return to work

4.  Care administered and provided by experts, rather than the disabled person, so money doesn’t run out

5.  No necessity for litigation with its time wasting, stress and adversary nastiness
Let’s look at these potential benefits one at a time.

1. Early treatment and care, without the necessity to prove fault:

There is little doubt that early treatment and some early rehabilitation processes improve outcomes for injured people.  It makes sense.  If you don’t have to worry about who is paying for the medical treatment, you are more likely to have it sooner rather than later.  The same with physiotherapy, scans, exercise and whatever else is needed.  If you don’t need to prove fault, as you do with many compensation systems, then that is one barrier to treatment and rehabilitation services out of the way.  

Of course, proving fault is not the only barrier.  You will still have to convince someone that the particular treatment or rehab or type of care is needed.  In my experience, sometimes that is easy, sometimes not.  How do I know?

 In the fault systems, most have some no-fault provisions when it comes to providing treatment or early care.  For example, for motor accidents in the ACT, the first $5,000 for treatment or rehab is allowed without proving fault, so long as notice of the accident is given within 28 days.  Sometimes the insurer doesn’t want to pay for treatment or rehab recommended by a doctor or self-diagnosed by the injured person.  It is important in those circumstances that there is some review mechanism.  

I note that the NSW Lifetime Care and Support Scheme does have a review mechanism, but I suggest it is inadequate.  If the person from the Authority doesn’t agree that you are eligible for care or that a particular type or parcel of care is reasonable and necessary for you, you may appeal to a Tribunal.  The problem is the tribunal you can appeal to is appointed and paid for by the Authority.  It is not independant.  The other problem is you are not entitled to legal representation in front of the tribunal or legal costs if you are successful in front of that tribunal.  After that, you can take a case to the Supreme Court, if you do so within 28 days.  But it is a lot of expensive hassle and very few people will go through it.  You are left with whatever the Authority decides.  I am told that the current Authority staff are  doing their best to comply with the wishes of those they care for, but the point is, in this situation, you don’t have reasonably enforceable rights; rights you can’t enforce are not rights, but privileges that may be taken away.
So the point is, if you have enforceable rights under a current compensation system, you would not want to trade those for practically unenforceable ones.  But early treatment and care is a positive.

2. Less expensive administration or legal expenses:

This is a very tangled piece of string.  Everyone knows lawyers are expensive and unnecessary.  Bureaucrats love to tell us that.  However, it is very difficult to tell how much bureaucracy costs, although we know it is always necessary. 

 In the completely no-fault New Zealand scheme in 2007-8, 11.7% of total expenditure was spent on regulation and other administration, compared to an average of 5% in similar schemes in Australia.  Administration and operating costs were 8% and 13% higher respectively in 2008-9 than the year before.  There are big questions hanging over the NZ scheme, which is often brought up as an ideal alternative to our existing, fault-based compensation schemes.
The New Zealand Accident Compensation Scheme has liabilities of around $23.175 billion, which is equivalent to 17.1% of New Zealand’s Gross Domestic Product. The deficit has been increasing at a rate of 23% per annum since 2006. This prompted the Chair of the ACC to state, in the ACC’s 2008/9 Annual Report:

“The most significant feature of the ACC’s situation at the end of 2008-2009 is that its financial position has become unsustainable.  The gap between the Corporation’s assets and liabilities has grown to the point where the accounts now show a $13 billion deficit. That deficit grew almost $5 billion in the last year alone.  If this is allowed to continue the Scheme’s very existence could be under threat.”

What happens if a scheme like that goes bust?  Those who depend on it may find the supply of their care needs cut back, or whoever is funding the scheme may have to put in extra money.  I would not trade a right to care for that situation.

3. More likely rehabilitation and return to work

Another thing everyone knows is that compensation is bad for your health.  No fault and weekly payment schemes are better than fault based, lump sum type schemes, because there is not the incentive to exaggerate your disability and stay away from work.  That makes sense.  Or does it?  Maybe it is a very simplistic and paternalistic way of looking at people injured by someone’s negligence.  You might tell me that everyone knows it is true and that studies have been done. 

If you do, I will tell you about a study of studies that has been done by a couple of University of Queensland academics, Natalie Spearing and Luke Connelly.  Their study, called “Is Compensation Bad for Health? A systematic meta-review” looks at all the studies that have been done into this question.  What they conclude is, (I quote), “There is a common perception that injury compensation has a negative impact on health status ... and systematic reviews supporting this thesis have been used to influence policy and practice.  However such reviews are of varying quality and present conflicting conclusions ... Until consistent, high-quality evidence is available, calls to change scheme design or otherwise alter the balance between the cost and availability of injury compensation on the basis that compensation is ‘bad for health’, should be viewed with caution.” 
So, that’s what we are doing here - talking about scheme design.  We should listen to Spearing and Connelly and not use unsound evidence as the basis for that design.  

On the question of lump sum compensation versus weekly payments etc, we should listen also to the WorkCover Tasmania Board.  They concluded, in a recent study, “... data analyses indicated that compensation mode – lump sum or weekly benefits – appeared to have no significant effect on respondents’ health, financial or social outcomes.”
4. Care administered and provided by experts, rather than the disabled person, so money doesn’t run out:

There is some suggestion that people who receive lump sums for care spend it all at once on unnecessary things and then don’t have money for care.  This is called ‘double – dipping’.  I haven’t seen any hard evidence of this practice; I don’t know whether it is exaggerated, just another urban myth, or a real problem.  If it is a real problem, for whom is it a problem?  All of us are different. Everyone is an individual.  In Monty Python, someone pipes up at this point and says, “I’m not.”  A lot of the submissions to the Productivity Commission Inquiry from disabled people or their advocates say that those people want to make the decisions about their care; they want that right. Cheryl Koenig, a NSW resident,  is a carer for her now 25 year old son, who was badly injured in a car smash when he was 12.  She gave oral evidence to the Productivity Commission Inquiry on 19 July this year:  
“… we had to pursue litigation and we were successful.  That gave us then a lump sum payment, one of the last few lump sum payments before lifetime care and support came in.  … Having the money we received in a lump sum payment enabled us as a family to pursue this type of intensive intervention that we were unable to get in this state.

 … It’s also my belief that the worst catalyst for feeling helpless is feeling powerless.  I believe that, given choice, families are given power, and it is all about choice I believe, because I don’t think there is any one best fit for every individual family.  I would not like to have been in a position where I had to have a case manager and apply for different services and equipment and have that long drawn out process.  That would not have helped Jonathan get where he is today.”

She goes on to say, in answer to a question from one of the Commissioners:

“I think the key word is ‘control’.  I know there’s some families that are not in a position to have that ability to make decisions and so therefore need to be under the care of a case manager or a bureaucrat.  But I would say the vast majority of families are able to make the right decisions for their person that they care for.  So having control, again, is having power and feeling useful.”

I can’t add to that.

5.  No necessity for litigation with its time wasting, stress and adversary nastiness

It took Jonathan Koenig and his family 7 years to get a judgment or settlement.  Particularly in the bigger cases and those involving younger people, the process of working out an adequate lump sum for a judge to award or the parties to agree to, takes a long time.  Whether or not that time is wasted is a different question.  There is no doubt that the time involved in court proceedings has greatly reduced in recent years; courts now devote quite a lot of energy to ensure that is so.  It is also true that approximately 90% of cases settle by way of agreement before a hearing commences; litigation can be seen as quite an efficient dispute resolution method in that light.  Litigation is often criticized for its adversary nature.  The level of agreement and compromise suggests it is adversary only in part.  That is also the thing about rights, as different from privileges; they may need to be exercised whether the other person or the authority thinks that’s a good thing or not.  There are very serious issues to be worked out when someone is catastrophically injured and disabled for life.  Sometimes those issues must be strenuously argued, without apology.
Those are the reasons put forward for doing away with a fault based, lump sum result scheme and replacing it with a no-fault, no-litigation, gradual pay out scheme such as appears to be favoured for the National Disability Insurance Scheme.  I think I have dealt with most of the risks and threats of such a scheme in what has gone before.  
I might just add a few further comments: 
1. Removal of rights

Why should someone who is catastrophically disabled be entitled to less autonomy and less choice than someone who is not as disabled?  This is the situation if the fault-based schemes continue, but some people are prevented from accessing them.  The fault-based schemes, with their stated aim of restoring the negligently injured person to the situation they were in before the injury, in so far as money can do so, are likely to be more generous to the injured person than a ‘needs-based’ scheme.  The need for autonomy and power over one’s life is not something likely to be recognized and paid for as a need.  

It is also the situation if the fault-based insurance schemes are done away with completely, to be replaced by something else.  Then no-one will be entitled to compensation of the kind delivered to the negligently and seriously injured by the current fully-funded schemes.
2. Inability to quarantine a scheme from budgetary and political changes

Once the cost of New Zealand’s ACC scheme became unsustainable in the 1990s, the response of the government was to drastically cut benefits, rather than increase compulsory contributions or tax-payer funding. The impact of these decisions, whilst financially expedient, can be devastating for the recipients of disability care and support, as well as their primary carers. The 1992 reforms to the ACC scheme:
removed lump sum payments for pain and suffering from the scheme whilst maintaining the prohibition against suing at common law, which impacted most harshly against people who were unemployed at the time of injury (e.g. householders, children, including children injured at birth);
eliminated fully subsidised general practitioner care – completely if the patient held private health cover and partially if not;
restricted compensation for potential earning capacity; and
restricted coverage for mental injury, unless resulting from physical injury or the commission of certain crimes.
In the NSW Lifetime Care and Support Authority’s annual report for 2008/9, auditors noted that ” there is significant uncertainty regarding outstanding claims liability”.  In the short life of the NSW LCSS, the liabilities of the scheme, in terms of care, support and administration, have increased from $41 million in 2006 to around $358 million in 2009, generating a modest deficit. In the absence of an increase in the number of registered drivers in NSW, it appears likely that an increase in compulsory contributions to the LCSS will be necessary to avoid either a deeper deficit or a reduction in the care and support benefits available under the scheme.  Accordingly, a severe disability care and support scheme will require increased funding for almost every year in which it operates, not to keep pace with consumer price indexation, but also because many severely disabled people may be unlikely to ever exit the scheme in their lifetime, particularly many of those with spinal cord injuries, acquired brain injuries and severely debilitating diseases such as Down’s syndrome.
3. Removal of justice and preventive effect of fault based systems 

It is clear that prohibition against common law actions, such as under the ACC scheme, significantly limits regulation of negligent conduct and fails to satisfy society’s ingrained sense that justice must be accorded to those who are negligently injured.
So, what should be the relationship between any new scheme and current compensation based schemes?

In my view, the new and the old should run in parallel.  Participation in a NDIS should be voluntary for those who have rights under existing insurance based schemes.  That would represent the best of both worlds for profoundly disabled people. 

As someone who acts for injured people, including those injured by medical negligence, I find myself in the strange position of being in complete agreement with the submission by MDA National to the Productivity Commission.  MDA National Insurance insures 22,000 Australian doctors against medical negligence claims.  I quote:
“MDA National submits that rather than attempting to integrate medical indemnity insurance with the NDC&SS, (National Disability Care & Support Scheme) that medical indemnity insurance should continue to operate as it currently does in parallel with the NDC&SS. Under this approach –
· all people severely and profoundly injured as a result of a medical procedure would be entitled to NDC&SS care benefits immediately and for life;
· people would retain the ability to pursue a common law claim for care where negligence exists;
· if successful, the NDC&SS would be reimbursed for care provided to the date of settlement.
Such a system would be similar to the way in which many workers’ compensation schemes operate where all injured workers are entitled to statutory benefits regardless of fault and, in addition, can pursue a common law claim where negligence exists.
The benefits of this proposed approach are that it –
· retains the existing funding source for care for people who are currently covered by medical indemnity insurance;
· retains the current basis of “full restitution” for care entitlements;
· is relatively straightforward to implement.
Because the NDC&SS will be running in parallel with the insurance scheme then insurance claimants will have the benefit of early intervention and provision of care through the NDC&SS. Therefore this proposed approach maintains the benefits of early rehabilitation envisaged under the NDC&SS.
The main objections to this proposal will probably be –
· it does not achieve the legal costs savings envisaged;
· it results in different levels of compensation for care depending on the circumstances of the disability;
· lump sum compensation for care is seen as undesirable.
Dealing with each of these potential objections separately: As noted previously, in MDA National’s view, the level of legal costs savings for medical indemnity from the introduction of the NDC&SS are not particularly material. Moreover, the benefits of early intervention and universal provision of care will be the same under a parallel or integrated insurance system.
While MDA National appreciates the philosophy of care levels being based on needs rather than the circumstances of disability, it is a fact that under the tort system the level of care being compensated for those currently covered by insurance is intended to be on a “full restitution” basis. This may well be a higher standard of care than what can be afforded under the NDC&SS. MDA National supports a full restitution basis where negligence has caused a person’s disability.
MDA National understands the concern about lump sums as an appropriate form of compensation for care over the lifetime of a severely disabled person. However we suggest that this concern could be dealt with in other less complex ways than integration of the insurance system with the NDC&SS. One possibility would be by appointment of a trustee to oversee the management of funds, ensuring appropriate payments for care costs over the lifetime of the injured person. Alternatively, in the short term at least, the Productivity Commission may decide that the downside of lump sumcompensation for care is a less pressing issue than the provision of an adequate standard of care for people with severe disabilities who are not covered by insurance.
The retention of the current medical indemnity insurance arrangements will mean that those who are responsible for medical injury will continue to be financially responsible. This provides a continued incentive for the implementation of quality and risk management strategies to minimise the possibility of adverse events which result in harm to patients.
MDA National submits that the current medical indemnity insurance arrangements for medical injuries are appropriate when operating in parallel with the NDC&SS.”
I couldn’t put it better myself.
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