Australian Lawyers Alliance
Position Paper

Proposed Advertising Ban - Personal Injury Lawyers

On 3 November 2009, the NSW attorney-general, John Hatzistergos, sought support for a national advertising ban for personal injury lawyers from the Standing Committee of Attorney Generals.  

The ALA strongly opposes any such proposal.

Access to Justice:

The ALA is robust in its support of access to justice. Any such ban would significantly hamper the access to justice for all Australians.
Such a ban would prevent injured people being able to access information regarding their rights and entitlements, and the services that they may be able to access through specialist legal practitioners. 
The injured are often in an extremely precarious financial position. The provision of ‘no win no fee’ services and pro bono legal services are fundamental mechanisms for the injured to gain equal access to the law. 

Advertising enables the public at large to be informed that they may access legal services in many circumstances where they otherwise could not afford upfront legal fees.

It also enables the legal service consumer to compare information obtained from various legal firms and ensures people are given advice from appropriately specialised lawyers. The consumer can also attain information about legal costs and compare charges. This can only benefit injured people and their families. 

The ALA is yet to see a situation where an insurance company, public or private, actively informs members of the public about their potential right to seek legal redress. The power imbalance between an individual and a large insurance company is enormous. The capacity for legal practitioners to advertise partly addresses this imbalance.  

Impact on Legal Aid and Community Legal Centres

It is virtually impossible for an injured person to obtain funding for the conduct of a personal injury case through Legal Aid or Community Legal Centres (CLCs).

Such organisations generally refer queries to private legal firms. Advertising restrictions, such as that proposed would prohibit private legal firms from providing information to Legal Aid and CLCs of the type of services available and the terms upon which they could be provided.  

Such centres rely almost exclusively upon the availability of private legal practitioners to offer an important and complementary legal service to injured persons. A ban would, therefore, severely restrict the ability of Legal Aid and CLCs to provide appropriate information to injured person seeking assistance. 

Justification for the ban

The genesis for the advertising restrictions arose in NSW, as a response to the so-called ‘insurance crisis’ of 2001-02. The NSW Government considered the need for advertising restrictions as essential: lawyers advertised, injured people pursued claims, insurance premiums increased.

This ‘insurance crisis’ saw the introduction of harsh restrictions in tort law across Australian jurisdictions in 2002. Since that time, insurance companies' profits have risen significantly.

The capacity of insurance companies to increase their profit margins should not be used as a justification to prevent an injured person or consumer from being informed of their rights. 

Now, it is apparently being suggested that the need for such a ban is, in fact, to prohibit ‘distasteful’ advertising. 

There do not appear to have been any cases of note to support such a proposition. Advertising, in general, is already regulated by the provisions of the Trade Practices Act and the various State based statutes. 

Advertising bans should not be used as a de facto means of regulating the conduct of any particular lawyer. Each state has a statutory scheme governing the regulation of lawyers and to enable consumers to make formal complaints regarding the conduct of lawyers. These schemes provide the most appropriate method of dealing with any doubtful actions by individual lawyers. 

The bans, in place in New South Wales, have resulted in the growth of alternative methods for the disbursement of information regarding legal services. Such methods are not required if advertising is permitted. 
Why personal injury lawyers only?

There is no justification for any prohibition to apply only to personal injury lawyers. The rationale would be to claim that the capacity of family law practitioners to advertise their services contributes to the rate of marriage breakdowns in Australia. It is simply nonsensical. 

Very often, injured persons have had little, if any, dealings with the legal system prior to their injuries. Very often, they will be blue collar workers, the young and/or elderly. Generally, they will have far less knowledge of legal affairs than a business owner, manager or white collar worker. It is even more important for such people to be informed of their rights. 

Ensuring that people are adequately informed of their rights is a characteristic of a modern, democratic society, and should be actively encouraged - not prohibited. 

The ALA believes that any government action, which seeks to prevent its people from learning about and being informed of their rights, cannot be tolerated. 
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